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(d) 	 an irrevocable burial trustover $2500 wasestablished on or after July 1 ,  
1988, and the individual provides objective evidence to show that all funds in 
the trust are for identifiablefuneral services; or 

(2) 	 the resourcesweretransferredexclusivelyforapurposeother than to qualify for 
medical assistance; the individual must provide objective evidence that the transfer 
was exclusively for another purpose and the reason for the transfer did not include 
possible or future Medicaid eligibility; or 

(3)  	 Consistent with 1917(c)(2)(D), an institutionalizedspousewho(orwhosespouse) 
transferred resources for less than fair market value shall not be found ineligible for 
nursing facility service, for a level of care in a medical institution equivalent to thatof 
nursing facility services, or for home and community-based services where the state 
determines that denial of elibility would work an undue hardship under the provision 
of 5 19 17(c)(2)(D) of the Socialsecurity A c t  

3. 	 In thissection,the term "institutionalized individual" means an individualwho is an inpatient 
in a nursing facility, or who is an inpatient in a medical institution and with respect to whom 
payment is made based on a level of care provided in a nursing facility, or who is described in 
section 1902 (a)( lO)(A)(ii)(VI). 

4. 	 In thissection,theindividual's home is defined asthehouseand lot used asthe principal 
residence and all contiguous propertyup to $5,000.00. 
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Transfers And Trusts After August 10, 1993. The following policy applies to medical assistance provided 
for services furnished on or after October 1, 1993. with respect to assets disposed of after August 10, 1993, 
and with respect to trusts established after August 10. 1993. 

9 1 .O Definitions. 

"Assets" means, with respect to an individual, all income and resources of the individual and of the 
individual's spouse. including any income or resources which the individual or the individual's spouse 
is entitled to but does not receive because of action: 

1. by the individual or theindividual'sspouse, 

2. 	 by a person, including a court or administrative body, with legal authority to act in place of or 
on behalf of the individual or the individual's spouse, or 

3 .  	 by any person,includinganycourt or administrativebody,actingatthedirectionor upon the 
request of the individual or the individual's spouse. 

"Income" has the meaninggiven such term in section 1612 of the Social Security Act. 

"Institutionalized individual" means an individual who is an inpatient in a nursing facility, who is an 
inpatient in a medical institution and with respect to whom payment is made based on a level of care 
provided in anursingfacultyorwho is described in section 1902(a)( lO)(A)(ii)(VI) of theSocial 
Security Act. 

"Resources"hasthe meaning given such term in section 1613 of theSocialSecurityAct,without 
regard (in the case or an institutionalized individual) to the exclusion describedin subsection (a)( 1) of 
such section. 
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$2.0 	 Transfer of Assets Rule. An institutionalized individual who disposes of, or whose spouse disposes 
of,assets for less than fairmarket value on orafterthe look-back datespecified in 92.2 shall be 
ineligible for nursing facility services, a level of care in any institution equivalent to that of nursing 
facility services and for home or community-based services furnished under a waiver granted under 
subsection (c) of tj 19 15 of the Social Security Act. 

$2.1 	 Period of Ineligibility. The ineligibility period shall begin on the first day of the first month during or 
after which assets have been transferred for less than fair market value and which does not occur in 
any other period of ineligibility under this section. The ineligibility period shall be equal to but shall 
not exceed the number of months derivedby dividing: 

A. 	 thetotal,cumulativeuncompensatedvalueofallassetstransferred as defined in 5 1.O onor 
after the look-back date specified in 92.2, by 

a patient facilityofB. 	 the average monthly cost to private nursing services in the 
Commonwealth at the time of application for medical assistance. 

92.2 	 Look-BackDate.The look-back date is a date that is 36 months(or, 60 months in thecaseof 
payments from a trust or portions of a trust that are treated as assets disposed of by the individual 
pursuanttothis section or Section 3,) beforethefirstdate as of which theindividual both is an 
institutionalized individual and has applied for medical assistance under the State Plan for Medical 
Assistance. 
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$2.3 	 Exceptions. An individualshall notbe ineligibleformedicalassistance by reason of this section to 
the extent that: 

A. Theassetstransferred were ahome and titletothehomewastransferredto: 

1 .  the ofspousethe individual; 

2. 	 achild of the individual who is under age 21, or is blind or disabledasdefined in 
section 16 14of the Social Security Act, 

3 .  	 asiblingofthe individual who has an equity interest in the homeandwhowas 
residing in the individual's home for a period of a least one year immediately before 
the date the individual becomes an institutionalized individual, or 

4. 	 a son or daughter of the individual (otherthanachilddescribed in clause(b))who 
was residing in the individual's home for a period of at least two years immediately 
beforethedate the individual becomesaninstitutionalizedindividual, and who 
providedcaretothe individual which permittedthe individual toreside at home 
rather than in an institution or facility. 

B. assets: 

1 .  	 weretransferred to theindividual'sspouse or to another person forthesole benefit of 
the individual's spouse, 

2. 	 weretransferred from theindividual'sspousetoanotherforthesole benefit ofthe 
individual's spouse, 

3.weretransferred to the individual's childwho is under age 21 or who is disabled as 
defined in 9 1614 of the Social Security Act, ,or to a trust (including a trust described 
in 53.7) established solelyfor the benefit of such child, or 

4. 	 weretransferredtoatrust(includingatrustdescribed in 93.7)establishedsolely for 
the benefit of an individual under age 65 years of age who is disabled as defined in 
section 1614(a)(3) of the Social SecurityAct. 
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C. Asatisfactoryshowing is madethat: 

1 .  	 the individual intended todisposeof the assets either at fair market value, or for other 
valuable consideration, or 

2 .  	 theassetswere transferred exclusively for apurposeother than to qualifyfor medical 
assistance, or 

assets for less than fair value3 .  	 all transferred market have been returned to the 
individual, or 

4. 	 theCommonwealthdeterminesthatthedenial of eligibility would work an undue 
hardship. 

Assets Held In Common With Another Person. In thecaseof an asset held by anindividual in 
common with another person or persons in a joint tenancy, tenancy in common, or other arrangement 
recognized under State law, the asset (or the affected portion of such asset) shall be considered to be 
transferred by such individual when any action is taken, either by such individual or by any other 
person, that reduces or eliminates such individual's ownershipor control of such asset. 

Transfers by Both Spouses. In the case of a transfer by the spouse of an individual which results in a 
period of ineligibilityfor medical assistance,theCommonwealthshallapportion the period of 
ineligibility (or any portion of the period) among the individual and the individual's spouse if the 
spouse otherwise becomes eligible for medical assistanceunder the State Plan. 
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$3.0 	 For Trust(s) Created After August I O ,  1993. For purposes of determining an individual's eligibility 
for, or amount of, medical assistance benefits, subject to $3.7, these rules shall apply. 

93.1 	 Trust(s) Defined. The term "trust" includes any legal instrument or device that is similar to a trust but 
includes an annuity only tosuch extent and in such manner as the United States 

Secretary of Health and Human Services specifiesfor purposes of administration of $ 1917(c) or (d) of 
the Social Security Act. 

$3.2 	 Creation of Trust(s) Defined. For purposes of this subsection, an individual shall be considered to 
have established a trust(s) if assets of the individual were used to form all or part of the corpus ofthe 
trust(s) and if any of the following individuals established the trust(s) other thanby will: 

A.Theindividual, 

B. The spouse,individual's 

C. 	 Aperson,includingacourtoradministrative body, with legal authoritytoact in place of or 
on behalf of the individual or the individual's spouse, 

D. 	 A person, including any courtoradministrativebody,acting atthe direction or upon the 
request of the individual or the individual's spouse. 

93.3 	 Proportional Interest In  Trust(s). In the case of a trust(s) the corpus of which includes assets of an 
individual (as determined under 93.2) and assets of any other person or persons, the provision of this 
section shall apply tothe portion of the trust(s) attributable to the assets of the individual. 
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$3.4 	 Trust(s)Affected.Subject to $3.7, this sectionshall apply without regard to: 

A.Thepurposes for which atrust(s) is established. 

B. Whether the trustee(s) has orexercisesanydiscretion under the trust(s). 

C. Any restrictions on when or whetherdistributionsmay be made from the trust(s). or 

D. Any restrictions on the use of distributions from thetrust(s). 

$3.5 RevocableTrust(s). In thecaseofarevocabletrust(s), 

A. The corpus of thetrust(s) shall be consideredresourcesavailable to the individual, 

B. 	 Payments from the trust(s) to or for the benefit of the individual shall be considered income of 
the individual, and 

c. 	 Any other payments from the trust@)shall be consideredassetsdisposedof by theindividual 
for the purposes of 92.0. 

$3.6 IrrevocableTrust(s). In thecase of irrevocabletrust(s), 

A. 	 if thereareanycircumstances under whichpayment from the trust(s) could be made to or for 
the benefit of the individual. the portion of the corpus from which, or the 

income on the corpus from which,paymenttothe individual could be madeshall be 
considered resources available to the individual, and paymentsfrom that portion of the corpus 
or income: 

1 .  	 toor for the benefit oftheindividual,shall be consideredincomeoftheindividual, 
and 

2. 	 foranyother purpose, shall be consideredatransfer of assets by theindividual 
subject to 92 ,and 

TN NO. 93-29 Approval Date 02/25/94 DateEffective 10101/93 
Supersedes 
TN No. N/A 



Supplement 

02/25/94  Effective  

(BERC) Revision: 9 toHCFA-AT-85-3 
february 1985 Attachment 2.6-A 

Page 18 of 18 
STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

State of VIRGINIA 

TRANSFER OF RESOURCES 

B. 	 anyportion of thetrust(s) from which. or anyincome on thecorpus from which, no payment 
could under any circumstances be made to the individual shall be considered, as of the date of 
establishment of the trust(s) (or, if later, the date on which payment to the individual was 
foreclosed) to be assets disposed by the individual for purposes of $2, and the value of the 
trust(s)shall be determinedforpurposesofsuchsection by including the amount of any 
payments madefrom such portion of the trust(s) after such date. 

$3.7 Exceptions. This section shall not apply to any of the following trust(s): 

A. 	 A trust(s)containingtheassetsof an individualunderage 65 who is disabled(asdefined in 
section 1614(a)(3)of the Social Security Act) and whichis established for the benefit of such 
individual by a parent,grandparent,legalguardianoftheindividual or acourt if the 
Commonwealthwillreceive all amountsremaining in thetrust(s) upon thedeathofthe 
individual up to an amountequaltothe total medicalassistance paid onbehalfofthe 
individual under this State Plan. 

B. 	 A trust containing the assets of an individual who is disabled (asdefined in section 1614(a)(3) 
of the Social Security Act) that meetsall of the following conditions: 

1. Thetrust(s) is establishedandmanaged by anon-profitassociation, 

2. 	 A separateaccount is maintainedforeachbeneficiaryofthetrust(s), but, forpurposes 
of investment and managementof funds, the trust(s) pools these accounts. 

3 .  	 Accounts in thetrust(s)areestablishedsolelyforthebenefit of individualswhoare 
disabled (as defined in section 1614(a)(3)of the Social Security Act) by the parent, 
grandparent, or legal guardian of such individuals,by such individuals,or by a court. 

4. 	 To theextentthatamountsremaining in thebeneficiary'saccount upon thedeath of the 
beneficiary are not retained by the trust(s), the trust(s) pays to the Commonwealth from such 
remaining amounts in the account an amount equal to the total amount of medical assistance 
paid on behalf of the beneficiary under this State Plan. 
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